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Settling Landlord May Be Entitled To Attorneys’ Fee Award

When Do Trees Constitute An Illegal “Spite” Fence?

Homeowner Liability For Injuries to Employees Of Unlicensed Contractor

When must the presence of mold be disclosed?
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Elder Abuse Claims Proliferating Against Real Estate
Brokers/Agents, Escrow Companies and Mortgage Brokers

The eldetly in our society
are, unfortunately, easy prey,
and often become victims of
family members, care givers
and others in a position to
take advantage of them. In
recognition of that fact, the
California Legislature enacted
the Elder Abuse and De-
pendent Adult Civil Protec-
tion Act. This protection
against the vulnerabilities
inherent in old age is very
important.

In late 2000, however, the
Legislature amended the Act
to provide that “financial
abuse” occurs when some-
one “assists in taking, secret-
ing, appropriating, or retain-
ing real or personal property
of an elder or dependent
adult to a wrongful use or
with intent to defraud, or
both.” Nowhere in the Act
is the term ““assists” defined,
and it is not even clear

whether guilty knowledge is
required to prove an
“assisting” claim. As a re-
sult, since the amendment,
claims against those other
than the perpetrators of the
abuse have begun to prolif-
erate.

As in other contexts, attot-
neys repre-
senting elderly
persons whose
real property
has been taken
wrongfully
typically seek
to name as
many deep
pocket defen-
dants as possible, including,
among others, real estate
brokers/agents, escrow
companies, and mortgage
brokers. The abused elder
can easily argue people serv-
ing in those capacities
“assisted” in the abuse be-

Settling Landlord May Be Entitled to

Attorneys’ Fees

When a contract so provides
(as do many lease agree-
ments) the prevailing party in
litigation may obtain reim-
bursement for attorneys’ fees
incurred — an amount that
may exceed any

damage award.

In Wong v. Thrifty

Corp., 97 Cal.

App.4th 261 (2002), the court
of appeal clarified that such
reimbursement is available
even when the landlord set-
tles the action by accepting

the tenant’s statutory offer in
compromise. In that case,
the lease provided that the
landlord would be entitled to
attorneys’ fees if the action
“determined” the tenant was
in default. The court
held the landlord need
not proceed to trial for
such a determination,
and ordered an award of at-
torneys’ fees. The settlement
in that case was $43,600 and
the attorneys’ fees exceeded
$130,000.

cause, without them, the
transaction could not have
been consummated.

Elder abuse cases are pat-
ticularly dangerous because
the abused elder makes a
very sympathetic plaintiff.
Especially when the perpe-
trator is long since gone or
has already squandered
his or her ill-gotten
gains, juries are more
likely than not going to
be willing to award dam-
ages against anyone who
can compensate the vic-
tim.

Until we have some
guidance from the courts as
to the meaning of “assists,”
it is important that anyone
dealing with an elder or po-
tentially dependent adult
take great care to ensure any
and all transactions do not
involve a wrongful use or
intent to defraud.

Trees May Constitute
lllegal Spite Fence

California has long had on
the books a statute prohibit-
ing fences exceeding 10 feet
in height that are erected or
maintained for the purpose
of annoying a neighbor. In
Wilson v. Handley, 97 Cal.
App.4th 1301 (2002), the
court held a row of trees
planted along a property line
may constitute a “fence” for
putrposes of the statute. In
that case, when a property
owner commenced con-
struction of a two-story
(Continued on page 2)
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“[T]he hirer of a
contractor for a job
requiring a license
is the statutory

employer of . . .

workers employed

by the unlicensed

contractor . ...

Homeowner Liability for Injuries to Employees of Unlicensed Contractor

In Fernandez v. Lawson, 98 Cal.
App.4th 388 (2002), the court
reaffirmed the liability of a
homeowner who hires
an unlicensed contrac-
tor for injuries to the
employees of the con-
tractor. In that case,
the homeowner hired
an unlicensed tree set-
vice to trim a 50-foot
tall palm tree in his
yard. While attempt-
ing to climb the palm
tree, one of the tree
service employees fell and was
injured. He sued the home-
owner to recover for his inju-
ries.

The court stated that, under section
2750.5 of the Labor Code, “the
hirer of a contractor for a job re-
quiring a license is the statu-
tory employer of not only the
unlicensed contractor but
also those workers employed
by the unlicensed contractor.
Statutory employer status
imposes responsibilities upon
the hirer [the homeowner],
including obligations to com-
ply with OSHA regulations as
well as liability for civil torts.”
Most homeowners are not
even aware of the specific OSHA
requirements for any particular job.
In addition, the homeownet’s in-
surance might not cover its liability.

Mold Legislation and Disclosure Requirements

Much of the implementation of
the Toxic Mold Protection Act,
which was effective January 1,
awaits funding for, among
other things, development of
permissible exposure limits,
establishment of standards for
assessment and identification of
molds, and development of
guidelines for their remediation.
None of the funding has yet
been included in the state
budget.

There are, however, various
disclosute requirements and
remediation responsibilities that
became effective immediately.
A commercial tenant aware of
mold or water intrusion must

Spite Fence (continued)

home, an adjacent property
owner planted numerous co-
niferous trees along the prop-
erty line. The court held that
if the dominant purpose in
planting the trees was to annoy
the neighbor — rather than
for beautification or

privacy, for exam-

ple — the trees would
constitute a nuisance

and could be ordered
removed.

give written notice of the condition
to the landlord and, unless the ten-
ant is responsible for maintenance,
the landlord must assess and reme-
diate the condition.

In addition, residential sellers must
now disclose the presence of mold
as a potentially environmentally haz-
ardous substance. Unfortunately,
the Act does not include any guide-
lines as to the type(s) of mold that
must be disclosed or whether there
is a minimum threshold that must
be crossed before the presence of
mold has to be disclosed.

Further, mere passage of the Act
may have rendered the presence of
mold a material condition subject to
disclosure under existing law.
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On the other hand, when a
homeowner hires a licensed con-
tractor, the contractor is deemed
to be an independent contractor,
relieving the homeowner of such
liability (at least to the extent the
contractor carries the appropriate
insurance).

To avoid this potential liability,
which may be significant, any
homeowner who hires a contrac-
tor should first verify the con-
tractor is licensed, either by call-
ing the Contractors State License
Board at 1-800-321-2752 or by
logging on to its web site at www.
cslb.ca.gov, and also ensure that
it carries appropriate insurance.

An Amanvuensis?

An amanuensis (a-man-yoo-en-
sis) is someone who writes from
the dictation of another. She
can be used, for example, to
sign a grant deed when the gran-
tor is incapable for some reason
of signing the deed himself,
even if the amanuensis is the
grantee. While there is a pre-
sumption that a signature by an
interested amanuensis is invalid,
that presumption may be rebut-
ted. See, e.g., Estate of Stephens, 28
Cal.4th 665 (2002).

Caveat: Use of an amanuensis
may, of course, result in a dis-
pute over the validity of the
deed, and the better practice is

to obtain the signature of the
individual himself.
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provide accurate and authorita-
tive information. Itis not in-
tended to render any legal or
other advice about any particu-
lar transaction or circumstance.
If you require legal or other pro-
fessional advice, you should
consult an attorney or other
professional advisor.
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